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LIFE CYCLE OF A PROJECT

Planning (& Procurement)

Contracting 

Construction 

Claims 

Litigation 
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THE PLANNING PHASE; 
CHOOSING A DELIVERY METHOD, I.E., ALLOCATING RISK

Design, Bid, Build (DBB)
“Traditional” Method:

Design-Build (DB)
General Contractor as “Design Builder”:

Owner

Architect

Engineers

General
Contractor

Subcontractors

Owner

Architect Engineers

General
Contractor

Subcontractors
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THE PLANNING PHASE; 
CHOOSING A DELIVERY METHOD, I.E., ALLOCATING RISK

General Contractor / Construction Manager
(GGCM):

Owner

Architect

Engineers

Construction 
Manager

___________

General 
Contractor

Subcontractors

Preconstruction

Construction
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THE PLANNING PHASE;
DRAFTING KEY CLAUSES IN YOUR CONTRACT(S)

NOTICE OF CLAIMS 
(KEEP ME INFORMED) 

CONTRACTING TIP: Contract should address both anticipated and unanticipated changes (within and outside 
the scope of work) and address what information is required from the contractor
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THE PLANNING PHASE;
DRAFTING KEY CLAUSES IN YOUR CONTRACT(S)

DISPUTE RESOLUTION 
(CHOOSE YOUR FORUM) 

MEDIATION ARBITRATION LITIGATION

CONTRACTING TIP:  If incorporating WSDOT Standard Specs, consider use/non-use of a DRB; stipulate that 
DRB decisions are non-admissible in later litigation 
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THE PLANNING PHASE;
DRAFTING KEY CLAUSES IN YOUR CONTRACT(S)

CONTINUING THE WORK
(DON’T QUIT ON ME) 

WSDOT Standard Specification 1-04.5(1), “Disputes”:

“Regardless of any protest or dispute, the Contractor shall 
proceed promptly with the Work as the Engineer orders and 
the Contracting Agency will continue to pay for all undisputed 

amounts.” 
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THE PLANNING PHASE;
DRAFTING KEY CLAUSES IN YOUR CONTRACT(S)

INDEMNIFICATION 
(COVER ME) 

Washington Anti-Indemnity Statute, RCW 4.24.115:
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THE PLANNING PHASE;
DRAFTING KEY CLAUSES IN YOUR CONTRACT(S)

INDEMNIFICATION 
(COVER ME) 

• All contracts should require indemnification to the extent permitted by RCW 4.24.115
• Example – WSDOT Standard Specification 1-07.14, “Responsibility for Damage”:
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THE PLANNING PHASE;
DRAFTING KEY CLAUSES IN YOUR CONTRACT(S)

LIQUIDATED DAMAGES 
(DOLLARS FOR DELAY) 

• Owner’s remedy for delay
• Per day rate, expressly NOT a 

penalty
• Expert analysis re. delay allocation 

generally required 
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THE PLANNING PHASE;
DRAFTING KEY CLAUSES IN YOUR CONTRACT(S)

WAIVER OF CONSEQUENTIAL DAMAGES

Example (AIA A201, 2017): 
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THE PLANNING PHASE;
DRAFTING KEY CLAUSES IN YOUR CONTRACT(S)

INSURANCE REQUIREMENTS 

o Owner as an additional insured
o As to contractor, WSDOT 2025 Standards Specs (1-07.18(5)) require: 

o Owners and Contractor’s Protective (OCP), $3 million per occurrence 
o Commercial General Liability (CGL), $3 million per occurrence 
o Commercial Automobile Liability, $1 million per occurrence 

o Builder’s Risk
o Professional Liability – E&O
o Contract disputes over the cost of the work are not insured!
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THE PLANNING PHASE;
DRAFTING KEY CLAUSES IN YOUR CONTRACT(S)

FLOW DOWN PROVISIONS

o Purpose:  Align obligations / liabilities down 
the “chain” of contracts

o Consider impact on:
o Notice requirements for subcontractors
o Indemnity obligations
o Insurance
o Waiver of consequential damages
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THE CONSTRUCTION PHASE;
DEALING WITH CHANGE

• What is a Change Order?
• Request for time
• Request for (more) money
• Or both!
• If executed, a modification to the 

contract
• If disputed, a “Claim”

• Owner as decision-maker

Practice Tip: always consider waiver/preservation of 
future claims—know what you are getting for the 
Change Order 
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THE CONSTRUCTION PHASE;
DEALING WITH OTHER IMPACTS

FORCE MAJEURE
(ACT OF GOD)

Example (AIA A201, 2017): 
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THE CONSTRUCTION PHASE;
DEALING WITH OTHER IMPACTS

DIFFERING SITE CONDITION
(DSC)

WSDOT Standard Spec 1-04.7:
“…preexisting subsurface or latent 

physical conditions … differing 
materially from those indicated in the 

Contract, or preexisting unknown 
physical conditions of an unusual nature, 
differing materially from those ordinarily 
encountered and generally recognized 
as inherent in the Work provided for in 

the Contract…”

Elements:
1. Contract documents indicate certain conditions,
2. Actual conditions materially differ from those 

indicated in the contract,
3. Contractor reasonably relied on those indications 

when making its bid, and
4. The materially different conditions were not 

foreseeable. 
WSDOT v. Seattle Tunnel Partners, 2022 WL 213780 
(2022) (citing King County v. Vinci Constr. Grands Projets, 
191 Wn. App. 142, 364 P.3d 784 (2015))



© 2025 Ballard Spahr LLP

18

THE CONSTRUCTION PHASE;
DEALING WITH OTHER IMPACTS

The upshot:
• If it’s a DSC, contractor may be 

entitled to additional $$
• If it’s a DSC, contractor delay may be 

excused
• If not, no additional time or 

compensation

TW-2, a case study:
• Big Bertha hit an exploratory well 

casing 
• Contractor said it was a DSC, WSDOT 

rejected the claim 
• What’s the baseline?  Here, it was the 

GBR and the GEDR – both contract 
documents

• Contractor responsible for reviewing 
the contract documents and being 
familiar with the site

• Properly instructed jury found TW-2 
was NOT a DSC

• WSDOT recovers liquidated damages 



© 2025 Ballard Spahr LLP

19

THE CLAIMS PHASE;
RESPONDING  TO CAPITAL C “CLAIMS”

• Construction “Claim” is a 
defined term

• Predicate to next steps in 
contractual dispute resolution 
process

• Fully supported Claim with 
contractually required backup

• Often supported by expert 
analysis 

• Owner as decision-maker 
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THE LITIGATION PHASE;
LITIGATING CAPITAL C “CLAIMS”

• Cue discovery 
• Joint Defense / Tolling Agreements with your designer(s) 
• Stay / consolidation of Claims in litigation pending project 

completion 
• Project and/or Claims consultants as experts?  

• Consider privilege / disclosure issues 
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CRITICAL DEFENSES;
ENTITLEMENT 

NOTICE/CLAIM REQUIREMENTS AS A DEFENSE
 

• STRICTLY enforced in Washington, many times over!
• Mike M. Johnson & its progeny 

• Non-compliance = waiver 
• BUT, you need express waiver language in the contract:
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CRITICAL DEFENSES;
QUANTUM

THE CRITICAL PATH
 

• Contract can / should specify no recovery for delay that does not affect the 
critical path

• No recovery for concurrent delay  
• Allocation of delay is an expert issue 
• Delay is either excusable, or conversely, the basis for LDs



© 2025 Ballard Spahr LLP

23

BALLARD SPAHR CONSTRUCTION TEAM

Jonathan Schirmer
schirmerj@ballardspahr.com 
206.223.7734

Kellen Patterson 
pattesrsonkf@ballardspahr.com
 206.223.7148

mailto:schirmerj@ballardspahr.com
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